STATE OF WISCONSIN CIRCUIT COURT BROWN COUNTY

STATE OF WISCONSIN,
Plaintiff
V. Case No. 95-CF-238
Case Code:
KEITH M. KUTSKA,
Defendant

MOTION FOR POST-CONVICTION RELIEF
PURSUANT TO WIS. STAT. §974.06 AND IN THE INTERESTS OF JUSTICE

For the reasons discussed below and in the accompanying expert witness reports of
Stephen Glynn, Esq. and Dr. Mary Ann Sens, fact witness affidavits, and exhibits, defendant
Keith M. Kutska (“Kutska”) moves for an order vacating his conviction on the grounds that it
violated his rights to the effective assistance of counsel and due process and is contrary to the
interests of justice.

I. INTRODUCTION

At approximately 7:42 a.m. on November 21, 1992, Tom Monfils—despondent, shamed,
and angry—Ieft his work area at the James River Paper Mill and walked toward the entrance of a
nearby airlock passageway. As he neared the airlock, he picked up a 49-1b. weight and
proceeded through the airlock. He then entered a storage area where his jump rope was hanging
on a railing. With both the rope and weight in hand, Monfils walked to a large vat containing
approximately 20,000 gallons of liquid. There, ﬁe climbed the steps to the top of the vat, tied

one end of the rope around his neck and the other end to the weight, and entered the vat where he



suffered traumatic injuries and died from drowning in the liquid. The next evening, workers
found Monfils’ body in the vat with the rope and weight tied to him.

After a 2 Y4-year investigation, Kutska and five other mill workers were convicted of
first-degree intentional homicide and sentenced to life in prison for Monfils’ death. The
prosecution’s theory was that after Kutska learned that Monfils had reported him to the police for
stealing a piece of electrical cord from the mill, Kutska fomented “an angry mob” of his “union
brothers” that viciously beat Monfils at a water bubbler at approximately 7:45 a.m. and then
disposed of his body in the vat by approximately 7:50 a.m. on November 21, 1992. That theory
embraced the conclusions of the medical examiner, Dr. Helen Young, who concluded that
Monfils had been beaten and then placed in the vat where he died.

Dr. Young’s homicide determination was, however, erroneous and rested on a series of
provably false assumptions, as well as her ignorance regarding the engineering design and
operating factors impacting the movement of Monfils’ body in the vat. As forensic pathologist,
Dr. Mary Ann Sens, states in her report, Dr. Young also lacked any scientific or medical basis
for reliably and accurately determining that Monfils’ death was the result of a homicide and not a
suicide. Indeed, there was ample and compelling evidence that Monfils had taken his own life.

A. Defense Counsel Provided Ineffective Assistance.

The expert report of pre-eminent Wisconsin criminal defense lawyer, Stephen Glynn,
Esq., explains why Kutska’s defense counsel failed to provide the diligent, thorough, and skillful
representation that was required in this case and how that failure prejudiced Kutska’s defense
and claim of innocence. In particular:
1. Kutska’s defense counsel was obligated to (a) consult with and retain an
independent forensic pathologist to challenge and disprove, if possible, Dr. Young’s homicide

testimony and also to (b) investigate the strong possibility that Monfils had committed suicide.
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The need to investigate the question of suicide was apparent in light of Monfils’ mental and
emotional history, the stresses in his life, his experiences in the Coast Guard, his pre-occupation
with death and drowning, and his failed marriage. Instead, defense counsel made the uninformed
and catastrophically prejudicial concession of an essential element of the charge—that Monfils
had been beaten and murdered as Dr. Young and the prosecution contended. As Mr. Glynn
states, those concessions and failures lacked any strategic justification.

2. Had defense counsel investigated the medical examiner’s findings and
conclusions and whether Monfils had taken his own life, they would have shown the jury why
the prosecution’s homicide theory was not merely reasonably doubtful, but flatly wrong, thereby
undermining the credibility of certain key witnesses. Defense counsel’s concessions and failures
led the jury to assume instead that the prosecution’s case was based on solidly reliable scientific,
medical and other evidence, including the false testimony of the prosecution’s two most critical
fact witnesses—Brian Kellner and David Wiener.

3. Defense counsel had ample means, including through the use of formal
discovery in the companion civil wrongful death litigation, to obtain the evidence with which to
develop a powerful suicide defense. Indeed, suicide was then, and still remains, the only theory
that is fully consistent both with the evidence that existed and the evidence that did not exist.

4. Defense counsel’s concessions and failures limited Kutska’s defense to the
sole contention that someone else had beaten Monfils and disposed of his body in the vat. The
overriding problem with that defense, however, was that Kutska’s counsel lacked sufficient
evidence pointing to anyone who might have done so in the closed environment of the mill.

Moreover, Kutska was the one person in the mill that day with a proven reason to be upset with



Monfils and who had been with and near Monfils in the minutes leading up to Monfils’
disappearance. Kutska was, therefore, the prime focus of the homicide investigation.

Defense counsel for the other defendants likewise could not point a convincing finger at
anyone (other than one or more of the co-defendants, including Kutska). As counsel for one co-
defendant candidly admitted in his closing argument, “[w]e have no theories about this case.”

Similarly, in post-conviction proceedings, Kutska’s counsel never (a) attacked Dr.
Young’s homicide testimony or the prosecution’s contention that Monfils had been beaten and
then deposited into the vat where he died and never (b) investigated or presented the evidence
pointing toward Monfils’ suicide.

5. Kutska’s counsel was further deficient at trial and in post-conviction by
failing to show that (1) Sgt. Randy Winkler’s coercive tactics had corrupted the investigation and
the trial with perjured statements and testimony from certain key witnesses, (2) Winkler perjured
himself and engaged in other acts of dishonesty; (3) other key prosecution witnesses, including
David Wiener, James Gilliam, and James Charleston, also perjured themselves; (4) Wiener had
an arrangement or understanding with the prosecution for his testimony that both he and the
prosecution denied; and (5) the prosecution’s arguments were illogical, conflicting, and made up.

B. The Prosecution Denied Kutska Due Process.

The prosecution assured the jury that Winkler’s interrogation methods had been a lawful,
necessary, and professional effort to obtain the “truth” from individuals who “lied,” refused to
“cooperate,” and “frustrated” Winkler during the investigation. The prosecution portrayed
Winkler as a warrior for justice committed to breaking through the “conspiracy/veil/code of
silence” and obstruction that would otherwise have enabled the defendants to get away with

murder.



In fact, however, Winkler corrupted the investigation and the trial by (a) threatening,
bullying, and coercing witnesses, including from the prosecution’s most critical fact witness,
Brian Kellner, to provide false statements and testimony; (b) perjuring himself at trial and in
post-conviction proceedings; and (c) manufacturing false investigative reports to fit his theory of
the case.

In addition to Dr. Young’s erroneous testimony, the false testimony that Winkler coerced
from others, and Winkler’s own perjured testimony, the prosecution’s case relied on the bizarre
and perjured testimony of David Wiener, a mentally disturbed murderer and forger, and two
jailhouse snitches, James Gilliam and James Charleston. Even then, the prosecution conceded to
the jury that there were evidentiary “gaps” and “details” that that it could not fill or provide. To
explain its inability to do so, the prosecution argued, but could never prove, that the defendants
had “conspired” to silence key witnesses and destroy incriminating evidence.

C. Kutska’s Conviction Should be Vacated in the Interests of Justice.

The combined effect of defense counsel’s failings and the prosecution’s multiple due
process violations precluded the truth of what happened to Monfils from being told to the jury,
this Court, or any other court that has reviewed Kutska’s and the other convictions. For such
reasons, Kutska’s conviction must be vacated in the interests of justice.

Before addressing the facts and circumstances supporting this motion, we note a
particularly telling aspect of this case that is probative of Kutska’s actual innocence and that of
his co-defendants—that, if Kutska and they were in fact guilty of beating and murdering Monfils,
at least one of them, long ago, would surely have admitted to some involvement, no matter how
minimal, in that crime at some time during the 22 years since Monfils’ death. Sgt. Winkler
offered certain of them plea deals that would have limited the severity of their sentences if

convicted. Likewise, following their convictions some 19 years ago, not one of the six men
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sentenced to life in prison has ever admitted any criminal involvement, no matter how minor, to
gain early release. Kutska, like many of these men, is in his 60’s, Dale Basten is in his mid-70’s,
and correctional officials are unlikely to release any of them without some admission of criminal
responsibility for Monfils’ death.

Similarly, in the 22 years since Monfils’ death, not one witness has ever testified to
seeing the alleged beating at the bubbler or at any other location in the mill, despite the

prosecution’s contention that there were multiple eyewitnesses to it.
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IL. MONFILS’ DEATH AND THE ENSUING INVESTIGATION.'

A. Montfils’ 911 Call to the Green Bay Police

While he was working at the mill on the morning of November 10, 1992, Kutska cut a
16-foot piece of electrical wire that Kutska intended to take home with him at the end of his
shift. Although employees were permitted to take items for their own use if they obtained a
“scrap pass” from the mill, Kutska saw no need to request one because the piece of wire had only
nominal value and it was common practice for workers to ignore that requirement.

Tom Monfils saw Kutska cutting the piece of wire and knew that Kutska would be taking
it from the mill without a pass. Monfils then placed an anonymous 911 phone call to the Green
Bay police to report that Kutska would be leaving the mill with some stolen electrical wire. (Ex.
1.) Monfils told the police dispatcher that the wire was expensive and that Monﬁls needed to
remain anonymous because Kutska was “violent” and a “biker type.” As the police would soon
determine, however, Kutska had no history of any violence.

During this phone call, Monfils asked the police to notify the mill’s security office
regarding the impending theft so that a guard could accost Kutska as Kutska left work. Monfils
also asked the police to come to the mill, presumably to arrest Kutska. Id. The 911 dispatcher
then called the mill’s security office to report Kutska’s impending theft. (Exs. 2 and 3.) As
Kutska left work with the piece of wire, a mill security guard asked him to open his duffle bag
for inspection. Kutska refused the request, said he needed to get home, and hurried to his
vehicle. (Ex. 4.)

On the following day, the mill conducted a disciplinary hearing at which Kutska denied

taking the piece of wire. Kutska did so at the direction of the local union president, Marlyn

! The page references in this motion are to the particular day of the trial and the page of the transcript for that day.
For example, “2 at 65 refers to page 65 of the transcript for the second day of trial.
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Charles, who advised Kutska that he would have a better chance of keeping his job if he denied
taking it. (15 at 215-16; Ex. 4.) After the hearing, the mill suspended Kutska for five days
without pay for failing to comply with the guard’s request to inspect his bag. (Ex. 4.)

B. The Tape-Recording of the 911 Call

During the disciplinary hearing, Kutska and Charles learned that the security guard’s
request to inspect Kutska’s bag was in response to a co-worker’s anonymous call to the police.
(Ex. 5.) Kutska and Charles were disturbed that anyone would call the police regarding
something so minor and without first speaking with Kutska or the union. Indeed, Charles
considered that call to be a violation of a union work rule.

Kutska learned that the police routinely tape-recorded all 911 calls and that such
recordings were likely public information. By obtaining a taped copy of the call, Kutska could
identify the caller, ostracize the caller at the mill, and, as Charles had advised Kutska to do, file a
union grievance that could negatively affect the caller’s status in the union. (10 at 255-56 and
262-65; 6 at 123-25.) After returning to work from his five-day suspension, Kutska told various
co-workers, including Monfils, that he intended to obtain a recording of the call to learn the
caller’s identity. (10 at 255-56.)

Monfils immediately knew that his plan to damage Kutska would backfire powerfully
and jeopardize his own position at the mill if Kutska obtained a taped copy of the phone call and
could identify Monfils’ voice. Monfils therefore repeatedly contacted the police (and, on one
occasion, the District Attorney’s Office) to plead with them not to release a copy of the tape to
Kutska.

In another tape-recorded call on November 17, Monfils told the police that he could not
sleep, expressed fears regarding what he would suffer at the mill if his identity was disclosed,

and described Kutska as violent, unpredictable, and a threat to his safety. (Ex 1, 6, and 7.)
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According to the Assistant District Attorney who spoke with Monfils about the possible release
of the 911 call tape, “there was no question that he was scared. He expressed that a couple of
times during the conversation.” Susan Monfils, et. al., v. City of Green Bay, et. al., Case No. 95-
C-12394 at 659 (E.D. Wis.) In response to Monfils’ repeated calls, the police and District
Attorney’s Office consistently assured Monfils that the tape would not be released.

At the same time that Monfils was receiving these assurances, however, others in the
Police Department were helping Kutska to obtain the recording. On the afternoon of November
20, Kutska handed an officer a blank cassette tape and $5 and left the police station with a tape-
recording of the call. (18 at 242.) After playing it, Kutska recognized Monfils’ voice. Kutska
then played the tape over the phone for Marlyn Charles who also identified Monfils’ voice. (18
at 244.) Charles told Kutska that, for union grievance purposes, Kutska needed to obtain
Monfils’ admission in the presence of two witnesses that it was his voice on the tape. (18 at
245.) Kutska then contacted two mill workers, Mike Piaskowski and Randy LePak, who agreed

to be the witnesses when Kutska played the tape for Monfils. (18 at 245-246.)

C. Kutska’s Playing of the Tape for Monfils and Others

On the following morning, November 21, Kutska arrived at work before 6:00 a.m. and
played the tape for a number of workers. (10 at 122.) Kutska also met with Charles and other
local union officials who made a duplicate of the tape to preserve it for possible use in a union
grievance proceeding. (10 at 262 and 264-265.)

At approximately 7:15 a.m., Kutska entered the sound-proofed No. 7 control room
(“‘coop”’) where Monfils was then sitting. (Exs. 103 and 104). In the presence of LePak and
Piaskowski, Kutska began playing the tape for Monfils. (10 at 266, 268, and 273.) After hearing
a few seconds of the tape, Monfils became speechless, dumb-struck, and horrified. (10 at 286-

289 and 298.) His eyes bulged outward and, after initially refusing to respond to Kutska’s
12



questions, Monfils admitted that it was his voice on the tape. (6 at 26; 10 at 296.) Kutska then
left the No. 7 coop and returned to the No. 9 paper machine coop from where he called Charles
to tell him that Monfils had admitted that the voice on the tape was his. (4 at 235-236; 10 at 30.)

After Kutska returned to the No. 9 coop, Piaskowski also went there to congratulate
Kutska for his calm and civil manner in addressing Monfils. Piaskowski then began making his
rounds to record various operations on the No. 7 paper machine and elsewhere. LePak also left
the No. 7 coop after Kutska played the tape for Monfils and returned to his job on the No. 8
paper machine.

Kutska played the tape in the No. 9 coop for several other workers who learned about its
existence and came to hear it. Those who were with Kutska in and near the No. 9 coop at this
time described his mood as excellent, upbeat, boastful, and pleased. (4 at 13 and 31; 6 at 30-31
and 54.) At times, Kutska left the No. 9 coop and went, with pen and note pad in hand, to a
nearby table to study the union grievance manual. (See, e.g., 7 at 217.) Neither Kutska’s
demeanor nor that of any of the other defendants that morning ever suggested that he or any of

them had been involved in or witnessed any traumatic event. (7 at 239-40.)

D. Montfils’ Disappearance and the Search for Him
After Kutska played the tape for him, Monfils left the No. 7 coop and returned to the No.

7 paper machine where he completed a task that was referred to as the “7:34 a.m. turnover.”
Workers who saw Monfils at that time described him as “concerned,” “worried,” “distraught,”
“pensive,” and “deep in thought.” (7 at 76; 8 at 54.)

Monfils completed his work on the 7:34 a.m. turnover between approximately 7:40 and
7:42 a.m. According to Pete Delvoe, a co-worker on the No. 7 machine, Monfils then walked
toward the entrance to a nearby airlock passageway. Near the entrance to the airlock was a 49-

Ib. weight. (Ex. 103.) Inside the airlock were two doors, one leading to the No. 7 coop and the
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other leading to an isolated storage area where Monfils’ 6-foot jump rope hung on a railing. (5 at
4, 45, 80, 93-100, and 133; Exs. 103 and 104.) After picking up the weight, Monfils entered the
airlock and took his jump rope from the railing. (Ex. 103.) With the weight and rope in hand, it
then was only a short walk for Monfils to the vat. (Exs. 8-13; Aff. of Michael L. Piaskowski.)

After determining at approximately 7:50 a.m. that none of Monfils’ co-workers on the
No. 7 paper machine knew where Monfils was, Piaskowski called the job supervisor, Pat Ferraro,
to report Monfils as missing and off the job without having notified his co-workers where he was
going. Monfils’ doing so was a violation of a mill work rule. (4 at 11, 43-44, 146-47, and 190.)
For Piaskowski, reporting Monfils for that violation would be payback for Monfils’ reporting
Kutska for violating the work rule prohibiting the removal of mill material without a scrap pass.

At this same time, Kutska became worried that Monfils might have left the mill to exact
revenge against Kutska’s home or family. (19 at 112.) At 8:03 a.m., Kutska called his son,
Clayton, and directed him to go to the Kutska home to monitor the license plates of the vehicles
that passed by. (15 at 294; 19 at 27.) For his part, LePak feared that Monfils might have left the
mill intending to return with a gun to harm those who had just exposed him as the 911 caller.

At approximately 8:10 a.m., Ferraro, the job supervisor, spoke with Piaskowski in
response to Piaskowski’s call to him at 7:50 a.m. Piaskowski told Ferraro that no one working
with Monfils knew where he was. (4 at 150.) Ferraro spoke next with Kutska, who told Ferraro
about playing the tape for Monfils and Monfils’ admission that the voice on the tape was his.
Ferraro then organized a search for Monfils at the mill. (7 at 118, and 221-24; 5 at 23-25.)

As time passed and Monfils remained missing, the search intensified. Workers found
that Monfils’ street clothes were still in his locker and that his vehicle was still in the mill

parking lot. (3 at 36; 4 at 56-57; 7 at 224.) Concerned that Monfils might have harmed himself

14



after being publicly exposed as the 911 caller, workers searched the portion of the Fox River
running behind the mill. Kutska was among those worried that Monfils might harm himself. (7
at 238.)

The concern regarding Monfils’ possible self-harm grew stronger when Monfils remained
missing into the next day. On the evening of November 22, the mill began draining certain
storage structures that were the only remaining locations where Monfils could be if he were still
at the mill. At about 9:30 p.m., workers discovered Monfils’ body near the bottom of a vat
containing approximately 20,000 gallons of water and finely ground pulp particles. (10 at 128;
Ex. 14.) Rescuers then removed Monfils’ badly decomposed, swollen, and injured body from
the vat. (10 at 20.) One end of Monfils’ jump rope had been looped and knotted around his neck
and the other end of the rope was tied to 49-1b. weight that Monfils had taken from the area near

the airlock entrance. (Exs. 15 and 16.)

E. The Medical Examiner’s Autopsy Examination
At the time of Monfils” death, the Brown County Coroner’s Office did not employ a

forensic pathologist. Consequently, the Coroner contracted with Dr. Helen Young to conduct the
autopsy on Monfils’ body. Dr. Young began her examination of the body at approximately
12:30 p.m. on November 23, some ten hours after its removal from the vat. As a result of that
autopsy, Dr. Young concluded that Monfils had been beaten severely and then placed into the vat
where he suffered additional injuries and drowned.

To explain why Dr. Young was so profoundly and devastatingly wrong in reaching that
conclusion, we summarize below the design and operation of the vat, the consistency of the
liquid, the buoyancy of Monfils’ body in the liquid, and the movements of his body in it as the
mill’s chief engineer, Anthony Cicero, explained these factors in his deposition. We will then

address Dr. Young’s mistaken assumptions and lack of engineering knowledge that led to her
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erroneous findings and conclusions. Finally, we will review the expert witness report of Dr.
Mary Ann Sens, Chief Medical Examiner for the state of North Dakota and a member of the
University of North Dakota School of Medicine and Health Sciences faculty to explain the
forensic pathology reasons why Dr. Young’s conclusions and testimony were wrong and

unreliable.

F. The Design and Operation of the Vat

In his deposition prior to the trial in the criminal case, Mr. Cicero explained as follows
the vat’s design and operations, the consistency of the liquid, the buoyancy of a human body in
the vat, including a body tied to a 40-plus 1b. weight, and the movement patterns of the liquid
and a body in the vat (Exhibit 14 at 17, 24-25, 29-30, 32, 38-43, 48-49, 51,-57, 63, and 83-87.):

The vat was a circular tank approximately 24 feet in diameter at the top and 15 feet in
diameter at the bottom. At its lowest point, the vat’s floor was about 16 ¥ feet below its top.
The liquid was approximately 96 percent water and 4 percent finely ground pulp stock.

Attached to one of the vat’s walls were three blades that formed a 4-foot-in-diameter
assembly similar in shape to a boat propeller. The blades rotated at approximately 280 rpm and
caused the liquid to move in the following pattern: (1) first, away from the blades and toward
and against the wall directly opposite the blades; (2) then, around the two side walls of the vat;
and (3) next, back toward and behind the blades. The liquid and a human body in the vat would
move repeatedly in this same motion—away from and then back toward the blades. Over time,
the liquid would leave the vat through a pipe that fed it to various paper machines.

The bottom of the blade assembly was approximately 2 feet above the floor directly
underneath it. The top of the blade assembly was about 10 %; feet from the top of the vat. A

rope tied around the body could become entangled in the rotating blade assembly and the blades
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could then inflict additional injuries to the body. The blades’ force and shape could sever large
parts of a body.

The weight of the liquid was nearly the same as the weight of water alone. A body in the
vat liquid would be essentially as buoyant as a body in a similar volume of water. The floor
of the vat sloped sharply from the wall opposite the blades toward the blades. With a 49-1b.
weight attached to it, a body would sink rapidly toward the floor and the rotating blades.
Monfils’ contact with the blades was a certainty.

Although Cicero was the mill’s director of engineering and understood the vat’s design,
operation, and liquid flow patterns, he testified that neither he nor anyone else could determine
(a) the exact location of a body in the vat at any moment relative to the blades, floor, and walls of
the vat or (b) what injuries a body might suffer in the vat. The critical question that his
testimony posed was how Dr. Young—who knew nothing about the design, operation, and fluid
dynamics of the vat at the time of the autopsy and who lacked any overall engineering
expertise—could know what Cicero testified he did not and could not know.

G. Dr. Young’s Autopsy Findings and Conclusions

On November 23, the same day that Dr. Young performed her autopsy examination, the
police informed the Coroner that there had been an “altercation” at the mill on November 21,
although there was then no evidence that there had been a physical confrontation of any kind.
(Ex. 15.) Following the autopsy, Dr. Young determined that (Exs. 16 and 18.):
1. Monfils had been severely beaten on his skull, head, face, upper torso, and
groin area before he was placed, either semi-conscious or unconscious, into the vat;
2. All of the injuries that he suffered while his heart and circulatory system

were still functioning (and he was alive) had been inflicted before he entered the vat; and
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3. All of the injuries that he suffered after his heart and circulatory system
ceased functioning (and he was dead) had been inflicted after he had been placed into the vat.

In her deposition in Susan Monfils’ wrongful death case litigation prior to trial in the
criminal case (Ex. 46.), Dr. Young testified as follows:

Monlfils’ body was “badly decomposed” at the time of the autopsy. The only liquid that
she observed was the limited amount of dried-out residue that came with the body to the
morgue. Dr. Young assumed that the liquid in the vat was of similar consistency. “I knew
that it must be, with what I saw, fairly thick.” (Emphasis added.) Regarding the liquid’s
consistency in the vat, Dr. Young stated that “I don’t think I even thought about it,” but believed
that it was thick and not watery in its composition. When told that another witness
[presumably Cicero] had described the liquid as having the “consistency of water,” Dr. Young
responded that the “slurry that I saw certainly did not have the consistency of water.” (Ex. 18.)
“It is a very, very thick type of material. I don’t know what to liken it to—thick oatmeal,
something along that consistency.” (Emphasis added.)

[Note: The residue that Dr. Young observed at the autopsy had been removed from the
vat some ten hours earlier and was dried material, akin to paper mache, and not the 96-percent
water/4-percent pulp particles mixture in which Monfils’ body had been for some 42 hours.?]

4, Dr. Young had never examined the vat, the liquid in it, or the blades. She
had not conducted or requested any experiment using the blades before reaching her conclusions
about what types of injuries a human body might sustain in the vat. She never examined any

blunt instruments or any other possible weapons that could have caused any of Monfils’ injuries.

% The prosecution contended that the defendants had placed Monfils’ body in the vat at approximately 7:50 a.m. on
November 21. His body was discovered at about 9:30 p.m. on November 22, some 37 hours later. His body was
not, however, removed from the vat until approximately 2:30 a.m. on November 23, about 42 hours after the
prosecution alleged that the defendants had put his body in into the vat.
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5. Although Dr. Young concluded that Monfils’ head lacerations had been
caused by blunt trauma from a source other than the blades, she could not identify what object(s)
might have inflicted them.

6. Dr. Young did not know that the police had made impressions of the blade
edges and the Coroner had obtained a plaster cast of Monfils’ skull that permitted a comparison
of the blade edges with the skull fracture dimensions. (Exs. 48 and 96.)

7. After inhaling liquid into his lungs, Monfils would have been alive for
about 5-8 minutes. During that time, Monfils would have had a beating heart and functioning
circulatory system capable of causing bruising and hemorrhaging if Monfils’ body suffered
traumatic injury. Depending on how tightly the rope had been tied around his neck, his heart
might have stopped sooner than 5-8 minutes and could have been beating for between 1-8
minutes.

8. Dr. Young stated that only pre-mortem injuries—those that are caused by
trauma inflicted while the heart and circulatory system are still functioning—will evidence
bruising and hemorrhaging. She stated that injuries inflicted after a person’s heart and
circulatory system have ceased functioning do not reveal any bruising and hemorrhaging. Dr.
Young determined which of Monfils’ injuries were pre-mortem and which of them were post-
mortem based upon the presence or absence of bruising and hemorrhaging at each injury site.

9. Dr. Young concluded that all of Monfils’ pre-mortem injuries had been
inflicted before he entered the vat for two reasons: First, his body would not have moved
quickly in the “heavy slurry” and come into contact with the blades while Monfils was still

alive. Second, the blades, the only structure in the vat that she assumed could inflict any trauma,
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had not caused Monfils’ pre-mortem injuries because any contact with the blades would have cut
his body “to pieces.”

10. At the criminal case preliminary hearing (Ex. 47.), Dr. Young testified that
she “would think, feel” that Monfils had been alive and unconscious when put into the vat. The
bruises were “consistent” with blunt force trauma. Dr. Young “supposed” that these bruises
could be consistent with a kick to his head. She “supposed” that the skull fracture could have
been inflicted with a wrench or pipe. Dr. Young did not believe that any pre-mortem injuries
were caused inside the vat because, if they had been, Monfils’ head, neck, or abdomen would
have been torn apart by the blades. Dr. Young stated that the blades could not have flung
Monfils’ body against the side of the vat and caused any injuries. The source of the skull
fracture had to be something that was rounded and not .ﬂat. [Note: The blade edges were
rounded. (Ex. 48.)]

H. The Errors in Dr. Young’s Pre-Trial Testimony

Long before the criminal case trial, Dr. Young’s fundamental misassumptions and glaring
lack of critical knowledge regarding the vat were evident from her autopsy report, deposition
testimony, and preliminary hearing testimony (Exs. 16, 18, and 47.):

1. Her assumption that traumatic injuries inflicted after the body’s heart and
circulatory system had ceased functioning could not reveal bruising and hemorrhaging was
simply wrong. Forensic Pathology, (2d ed.) DiMaio, at 102. Because blood remains in the
body’s capillaries, bruising and hemorrhaging can and will occur when a body suffers post-
mortem trauma. Evidence of bruising and hemorrhaging from post-mortem trauma can often
occur when, as here, that trauma is to such bony structures as the skull, head, jaw, ribs, and legs.

()
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2. Dr. Young’s assumptions that the vat liquid was the consistency of “thick
oatmeal” and that Monfils’ body would have been far too “buoyant” to suffer pre-mortem
injuries in the vat were demonstrably wrong, as Cicero’s testimony proved. Dr. Young did not
know that (a) the relative volumes of the liquid were approximately 96 percent water and 4
percent finely ground pulp particles; (b) Monfils’ body was essentially as buoyant in that liquid
as he would have been in a similar volume of water; (c) with a 49-1b. weight tied to him, Monfils
had sunk rapidly to the bottom of the vat and toward the blades; (d) Monfils had been drawn into
repeated contact with the blades; and (¢) Monfils could have suffered injuries from the blades,
the weight, and the vat floor and walls.

3. Dr. Young confessed her total ignorance regarding the shape, dimensions,
and rotational force of the blades. She never (a) examined the blades, the impressions of the
blade edges, or the plaster cast of Monfils’ skull; and/or (b) compared the blade edges or the
impressions of them with the dimensions and shape of his skull fracture or with any other
fracture or injury, including Monfils’ jaw fracture and broken ribs.

Nonetheless, Dr. Young categorically excluded the blades as the cause of the skull
fracture because she wrongly assumed that (a) all pre-mortem injuries were sustained before
Monfils entered the vat (because she believed that his body could not have come into contact
with the blades while he was still alive because the liquid was purportedly like “thick oatmeal”);
and (b) there was no “large rent” of the type that she assumed a blade would have caused if had it
struck Monfils’ skull.

4, Dr. Young’s conclusion that the blades could only have caused injuries

revealing a “large rent” was entirely speculative, if only because she never conducted or
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